Filed

11 July 20 P2:23
Amalia Rodriguez-Mendoza
District Clerk

Travis District

NO. D-1-GV-09-000007 D-1-GV-09-000007

THE STATE OF TEXAS IN THE DISTRICT COURT

VS. 53%0 JUDICIAL DISTRICT

SOUTHERN STAR TITLE COMPANY,
LLC '

L UD LN WY U W

TRAVIS COUNTY, TEXAS

INTERVENOR COMPASS BANK'S PETITION IN INTERVENTION
AND MOTION TO LIFT OR MODIFY STAY AGAINST PROPERTY

Pursuant to Rule 60 of the Texas Rules of Civil Procedure, Compass Bank
{"Compass"), a party in interest, files its Petition in Infervention and Motion fo Lift or
Modify Stay Against Property, and would show the
Court as follows:

PARTIES
1. Intervenor Compass Bank is a national banking association and may be
served by and through its undersigned attomeys.
2. Plaintiff, the State of Texas, may be served by and through its counsel of
record.
3. Defendani, Southern Star Title Company, LLC ("South-em Star”), may be

served by and through its counsel of record.

BACKGROUND FACTS

4. This action was comimenced on or about January 7, 2009. On or about
January 8, 2009, this Court signed an order placing an injunction over the Defendant,
Southern Star Title Company, LLC ("Southern Star®) and its affiliates and owners,

incfuding Mr. Rogelio Ibanez ("Ibanez”).
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5. On or about January 8, 2009, the Court entered an order appointing
Jennifer Ramsey, PC as Special Deputy Receiver (the "Receiver"} of Southern Star (the
"Order Appointing Receiver"). The Order Appointing Receiver required the Receiver
marshal real and personal property of Southern Star.

6. Compass, as successor-in-interest to Laredo National Bank, had a valid lien
and security interest on certain real property located in Hidalgo County, Texas (the
"Property") pursuant to a promissory note in the original principal sum of $500,000.00
executed by Investments by D.D.R., LLC, a Texas limited liability company ("DDR"), by
and though its Members, Ibanez and Domingo Flores, and payable to Compass, as
successor-in-interest to Laredo National Bank (the "Note"). The Note was secured by a
deed of trust on Lots Ten (10) and Eleven (11), Remington Square Subdivision, an
addition to the City of Edinburg, Hidalgo County, Texas, according to the map or plat
thereof recorded in Volume 28, Page 12B, Map Records, Hidalgo County, Texas (the
“Property”).

7. The record ftitle holder to the Property is Santo Andrei, Ltd. ("Santo"),
which is partially owned by Ibanez, president and owner of Southern Star. Ibanez
transferred the Property from DDR to Santo and dissolved DDR.

8. DDR defaulted in payment on the Note, and the Note was matured by
acceleration on June 26, 2009, when all outstanding principal and accrued interest was
due. DDR defaulted in the payment of the matured Note.

9. The Property was posted for foreclosure pursuant to the terms of the Deed

of Trust and the laws of the State of Texas, and on or about September 1, 2009, a
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nonjudicial foreclosure sale of the Property was held (the "Foreclosure Sale"). Compass
purchased the Property at the Foreclosure Sale.

10.  The Substitute Trustee's Deed, showing Compass as purchaser of the
Property, and dated September 1, 2009, is recorded as Document No. 2030573 in the
real property records of Hidalgo County, Texas (the "Trustee's Deed").

11.  Compass, at the time the Order Appointing Receiver was entered, was
beneficiary of the Deed of Trust and the owner and holder of a valid lien on the Property
in the control of the Receiver. However, Compass did not receive notice of the Order
Appointing Receiver.

ARGUMENT AND AUTHORITIES

12.  As a result of the above-described default, Compass had the clear legal
right to foreclose on the Property in the control of the Receiver. Compass, having no
notice of appointment of the Receiver, exercised its right to foreclose the Deed of Trust
under the laws of the State of Texas and terms of the Deed of Trust.

13.  Under Texas law, a receivership does not alter or supersede any deed of
trust or liens on the property in a receivership, and the holder of such deeds of trust or
liens is entitled to enforcement of its rights to the collateral, despite the receivership.
See Chase Manhattan Bank v. Bowles, 52 S\W.3d 871, 880 (Tex. App. — Waco 2001).
However, enforcement of the holder’s rights may require the permission of the court that
appointed the receiver. See First Southern Properties, Inc. v. Vallone, 533 S.W.2d 339
(Tex. 1976). Compass did not seek permission from this Court because, again, it did

not receive notice of the appointment of the Receiver.
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14.  An order issued for the benefit of the receiver under Texas Insurance
Code Sec. 443.008 places a stay on all delinquency proceedings. However, the stay
automatically terminates 90 days from the appointment of the receiver, unless the court
extends the stay after notice.

15.  Even if the stay were in effect, there is no equity in the Property.
Compass purchased the Property at the Foreclosure Sale for $395,500.00, the amount
of its debt on the Note. The Property was appraised as of October 14, 2010 at
$380,000.00. Further, the Property is not necessary to an effective rehabilitation plan
because the Property is .not property of Southern Star.  Southern Star never owned the
Property. Instead, the Property was originally owned by a wholly separate entity, of
which Ibanez was a Member. Therefore, the stay, if any, must lift under §
443.008(h)(2).

WHEREFORE, PREMISES CONSIDERED, Compass requests that the Court
grant Compass orders and a judgment necessary to enforce the rights of Compass with
respect to the Property, and for such other and further relief to which Compass may be
justly entitled.

Respectfully submitted,

COX SMITH MATTHEWS INCORPORATED
1400 N. McColl Road, Ste. 204

McAllen, Texas 78501 -

(956) 984-7400
(956) 984-7499 ﬁax)
=obh W
Jesus Barba, Jr.

State Bar No. 24038757
Jeana R. Long

State Bar No. 24074611

By:

ATTORNEYS FOR COMPASS BANK
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the above and foregoing Compass
Bank's Petition in Intervention and Motion to Lift or Modify Stay Against Proper@g as

i

been forwarded by first class mail to the following counsel of record on the _ * 4/ ~ day

of July, 2011:

Mr. Tom Collins, Special Master by
serving his Docket Clerk, Ms. Jean
Sustaita

Texas Department of Insurance

333 Guadalupe, Tower Iil, 5 Fl., MC-
305-1D

Austin, Texas 78701

Email: jean.sustaita@tdi.state.tx.us

Mr. John Walker

Ms. Leanne Layne

Ms. Rachel Giani

Texas Department of Insurance
PO Box 12548

Austin, Texas 78714

Email: john.walker@tdi.state.tx.us
Email: leanne. layne@tdi.state.tx.us
Email: rachel.giani@tdi.state.tx.us

Ms. Karen Pettigrew, Asst. Attorney
General

Attorney  General's  Office-Finance
Litigation

PO Box 12548

Austin, Texas 78711-2548

Email: karen.pettigrew@oaq.state.tx.us
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Mr. Randall W. Hill

Hill & Villarreal, P.C.

719 S. Shoreline, Ste. 300
Corpus Christi, Texas 78401
Emial: rhill@hvlegal.com

Mr. Darryl Lemke

Bank of South of Texas

506 E. Dove Avenue

McAllen, Texas 78504

Email:
darryl.lemke@bankofsouthterxas.com

Mr. Edmundo O. Ramirez, Attorney
for R. Ibanez

Ellis, Koeneke & Ramirez

1101 Chicago

McAllen, Texas 78501-4822

Email: eor@ekrattorneys.com




Mr. James E. Davis, Attorney for
Southern Star Title

Locke, Lord, Bissell & Liddell, L.L.P.
100 Congress Avenue, Ste. 300

Austin, Texas 78701

Email: jdavis@lockelord.com

Mr. Bruse McCandless

Mr. Burnie Burner

Mitchell, Williams, Selig, Gates &
Woodyard

106 E. 6™ St., Ste. 300

Austin, Texas 78701

Email: bmccandless@mwlaw.com
Email: bburner@mwlaw.com
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Alison White Haynes, Attorney for
Falcon International Bank

Trevino, Vallas, Haynes, LLP

6909 Springfield Ave., Ste. 200
Laredo, Texas 78041

Email: ahaynes@tvhlawfirm.com

Terry Scarborough, Attorney for
Falcon International Bank

111 Congress Ave., Ste. 500

Austin, Texas 78701

Email: tscarborough@hslawmail.com

il

Jesus Barba, Jr.



