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MOTION TO DETERMINE EQUITY IN REAL ESTATE OR IN THE ALTERNATIVE,
MOTION FOR RELIEF FROM AUTOMATIC STAY PURSUANT TO TEXAS
INSURANCE CODE § 443.008

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Jennifer Ramsey, PC, Special Deputy Receiver of Southern Star Title
Company, LLC (“SDR” and “Southern Star”, respectively) and files this Response to Falcon
International Bank’s Motion to Determine Equity in Real Estate or in the Alternative, Motion for
Relief from Automatic Stay Pursuant to TeX. INS. CODE § 443.008, (“Motion to Determine Equity”)
and respectfully shows the Court the following:

I. SUMMARY OF POSITION

1. Falcon International Bank (“Falcon”) has filed its Motion to Determine Equity
seeking a determination by this Court that there is no equity in certain real property (“McAllen
Real Estate”) in which it has a contractual lien and an order affirming its rights to non-judicially
foreclose thereon to satisfy a pre-receivership loan made to Southern Star Title Plant, Inc. The
loan is secured by two pieces of real estate owned by Santo Andrei, Ltd. (referred to herein as the
“McAllen Real Estate”); a title plant and bank holding company stock owned by Rogelio
(“Roy”) Ibanez. Together the three properties making up constituting the security for Falcon’s

loan are referred to as the “Collateral”.  Falcon objects to the jurisdiction of this Court and files
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its motion subject to and without waiving those objections. Falcon has filed a similar motion in
the case styled Jennifer Ramsey, PC as Special Deputy Receiver of Southern Star Title Company
LLC vs. Rogelio “Roy” Ibanez, Santo Andrei, Ltd. and Matico, Inc. (“Ibanez Litigation”) seeking
the same relief from that court. (“Ibanez Court™).

2. The SDR has obtained an Agreed Judgment against Ibanez in the amount of
$1,036,214.40. A copy of the Agreed Judgment is attached hereto as Exhibit A. As a result of
the Agreed Judgment, Southern Star has the right to satisfy its judgment from the equity that
exists in the non-exempt property held in the name of Ibanez or any company or business owned
or controlled by him. That right is property of the Southern Star estate and is protected by the
Order Appointing Liquidator and Permanent Injunction (“PI”) issued by this Court in this
proceeding, the automatic stay of TEX. INS. CODE ANN. § 443.008(c) and the post-receivership
transfer for value provisions of TEX. INS. CODE ANN. § 443.203.

3. The SDR has also obtained a temporary restraining order (“TRO”) in the Ibanez
Litigation which has been extended by agreement and is currently in force. The TRO restrains
Ibanez and “all persons or entities acting in concert or collaboration with him,” including
financial institutions, from selling any non-exempt assets held in his name or in the name of any
businesses owned by him, pursuant in part to the authority granted by TEX. INS. CODE ANN. 8
443.008(b) for the SDR to seek orders from courts other than the receivership court “for the
purpose of pursuing claims against any person.” A copy of the TRO is attached hereto as Exhibit
B.

4, The SDR has a reasonable belief that the combined value of all the property
making up the Collateral exceeds the balance due on Falcon’s loan and therefore equity exists in

the Collateral. Southern Star’s right to satisfy its judgment against Ibanez from the equity that
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exists in the Collateral is property of the estate of Southern Star and is protected by the PI and
the automatic stay unless or until Falcon can prove by “clear and convincing evidence” that no
equity exists in the Collateral. TEeX. INS. CODE ANN. 8 443.008(h) and (j). Because the
receivership court has exclusive jurisdiction of property of the estate, only the receivership court
may grant relief from the PI and the automatic stay. TeEX. INS. CODE ANN. 88 443.005(c) and
443.008(h). Falcon may pursue relief from the TRO, but not the Pl or automatic stay, from the
Ibanez Court in the Ibanez Litigation.

Il. PRIOR PROCEEDINGS IN THE RECEIVERSHIP
AND IBANEZ LITIGATION

5. Southern Star is a Texas domiciled limited liability company which held a title
insurance agent’s license issued by the Texas Department of Insurance.

6. Southern Star was owned and/or controlled by Rogelio “Roy” Ibanez (“Ibanez”).

7. On January 8, 2009, this court placed Southern Star into liquidation and appointed
Mike Geeslin, Commissioner of Insurance for the State of Texas its Receiver.

8. On March 26, 2009, the Receiver designated Jennifer Ramsey, PC, SDR.

9. Prior to receivership, Ibanez owned and operated Southern Star and caused its
insolvency primarily by fraudulently transferring and converting approximately $600,000 in
escrow funds deposited with Southern Star by buyers, sellers and lenders involved in real estate
sales to himself, his law firm IOLTA account and businesses owned or controlled by him
including Santo Andrei, Ltd., leaving multiple liens on real estate and causing great damage to
the escrow depositors who had entrusted their money to Southern Star.

10.  OnJuly 2, 2009, the SDR filed suit in Travis County District Court against Ibanez
seeking recovery of the escrow shortages and operating losses of Southern Star as well as the

expenses of administering the estate caused by his fraudulent, negligent and/or grossly negligent
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acts in operating Southern Star. See excerpted portions of the depositions of Ibanez and
Almadelia Gonzalez taken in the Ibanez Litigation attached hereto as Exhibits C and D and the
Affidavit of Almadelia Gonzalez given in the case styled Darryl Lemke vs. Roy Ibanez, Cause
No. C-2787-08-D, In the 206th Judicial District Court of Hidalgo County, Texas. A copy of
which is attached hereto as Exhibit E. Together these documents describe the extent to which
Ibanez moved funds from Southern Star escrow accounts to his law firm IOLTA account and
Santo Andrei, Ltd. bank accounts and used the Santo Andrei, Ltd. account as his personal
account.

11. On July 2, 2009, the Ibanez Court issued a TRO restraining Ibanez and “all
persons or entities acting in concert or collaboration with him” including financial institutions
from selling any non-exempt assets held in his name or in the name of any business owned by
him. The Ibanez Court found that Ibanez, over the course of 2008, probably transferred escrow
funds held by Southern Star in violation of the escrow agreements pursuant to which those funds
were acquired and placed in the company’s accounts, leaving an escrow shortage at the
company. The Ibanez Court further found that Ibanez probably continued to operate Southern
Star at a time when he knew or should have known that the company was insolvent, causing
additional harm to its creditors and claimants.

12.  On December 4, 2009, Falcon intervened in the Ibanez Litigation and
subsequently filed a motion to dissolve the TRO, principally upon the grounds that the TRO
interfered with its contractual foreclosure rights regarding the Collateral for its loan.

13.  On February 16, 2010, the SDR obtained an Agreed Judgment in the amount

$1,036,214.40 against Ibanez.
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14.  On October 10, 2010, the Ibanez Court denied Falcon’s motion to dissolve the
TRO.

15. On February 16, 2011, Falcon filed a motion to determine equity in the Ibanez
Litigation. That motion is set for hearing on April 26, 2011.

16. On March 4, 2011, the SDR filed its Motion to Enforce Order of Reference in the
Ibanez Litigation. That motion is also set for hearing on April 26, 2011.

I11. RIGHT TO ENFORCE JUDGMENT IS
PROPERTY OF THE ESTATE

17.  Tex. INs. CoDE ANN. § 443.004(a)(20)(A) defines “property of the estate” to
include:

[A]Il right, title and interest of the insurer in property, whether
legal or equitable, tangible or intangible, choate or inchoate, and
includes choses in action, contract rights, and any other interest
recognized under the laws of this state;

18.  The SDR obtained an Agreed Judgment against Ibanez in the Ibanez Litigation.
Its right to satisfy the judgment from the equity that exists in the non-exempt property held in the
name of Ibanez or any company or business owned or controlled by him is property of the estate
of Southern Star as that phrase is defined in TEX. INS. CODE ANN. § 443.004(a)(20)(A).

19. More specifically, Southern Star as a judgment creditor has an “interest” in the
property of Ibanez as its judgment debtor in order to satisfy the judgment. Southern Star has
“right[s]” to proceed against the property of its judgment debtor including the right to levy
against the property, the right to require Ibanez to “turnover” his property and other related
“right[s]” flowing from its judgment creditor position, including the right to attach Ibanez’

property which the SDR in fact has done. A copy of the Writ of Attachment issued in the Ibanez

Litigation is attached as Exhibit F.
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20. The SDR’s interpretation of TEX. INS. CODE ANN. 8 443.004(a)(20) follows the
“plain meaning of the words chosen” by the Texas Legislature as the Texas Supreme Court has
directed should be done when interpreting a Texas statute. See, e.g., State of Texas v. Shumake,
199 S.W.3d 279, 284-285 (Tex. 2006).

21. The SDR has not found any reported case interpreting “all right, title and interest
of the insurer in property” as used in TEX. INS. CODE ANN. 8 443.004(a)(20)(A). However, in the
context of bankruptcy proceedings, the United States Supreme Court has determined that the
substantially identical phrase used in the Bankruptcy Code - “all legal or equitable interests” -
should be interpreted as a “broad” provision which includes property in which the insolvent
estate did not “hold a possessory interest in the property at the commencement” of insolvency
proceedings and property “in which a creditor has a secured interest” and that all such property
constitutes property of the estate. United States v. Whiting Pools, Inc., 462 U.S. 198, 203-206
(1983). Applying the Supreme Court’s interpretation of “all legal or equitable interests” to
define property of the estate to this matter would bring Southern Star’s right to collect on the
judgment against Ibanez within the meaning property of the estate as defined in TeEX. INS. CODE
ANN. § 443.004(a)(20)(A).

22.  Similarly, in In re Bibo, Inc., 200 B.R. 348, 350-1 (Bkrptcy. 9" Cir. 1996), the
court held that the same “all legal or equitable interests” language made the insolvent estate’s
junior, second lien position “property of the [insolvent] estate,” and the court specifically
affirmed the trial court’s refusal to permit the first lien holder in that case to foreclose because
foreclosure violated the automatic stay’s prohibition of “any act to obtain possession of property

of the estate or of property from the estate or to exercise control over property of the estate.”
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TeEX. INS. CODE ANN. § 443.008(c)(3) contains substantially identical language prohibiting the
same acts.
IV. PROTECTIONS AFFORDED PROPERTY OF THE ESTATE

23.  The Pl entered by this Court enjoins Southern Star from conducting any insurance
business and enjoins all other parties, including parties with claims against property of the estate,
from taking any action against Southern Star or its property.

24. Specifically, the PI enjoins claimants from:

Making any claim, charge or offset, or commencing or
prosecuting any action, appeal, or arbitration, including
administrative proceedings, or obtaining any preference,
judgment, attachment, garnishment, or other lien, or making
any levy against Defendant, Defendant’s Property or any part
thereof... except as permitted by TeX. INS. CODE ANN. Chapter
443, Subchapter F. (Pl Art. 111, 1 3.8).

25.  Article 1V, | 4.1 of the PI states that there is an automatic stay against the
property of Southern Star as provided by TEX. INS. CODE ANN. § 443.008(c) and that the stay is
applicable to any action described in 8 443.008(c) commenced either before or after the
commencement of the receivership proceeding. TEX. INS. CODE ANN. 8 443.008(c)(4) applies to
“any act to create, perfect, or enforce any lien against property of the insurer”.

26.  TeX. INs. CODE ANN. 8 443.008(h), provides that relief from the automatic stay in
order to enforce a lien against property of the estate may be granted only by the receivership
court “after notice and any hearing the receivership court determines is appropriate” and after a
finding that the insolvent insurer has no equity in the property. The party seeking relief “has the

burden of proof on each issue which must be established by clear and convincing evidence”.

TEX. INS. CODE ANN. § 443.008 (j).
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27. Because the right or interest to satisfy the judgment from the equity that exists in
the non-exempt property held in the name of Ibanez or any company or business owned or
controlled by him is property of the estate of Southern Star as defined by TEX. INS. CODE ANN. 8
443.004(a)(20)(a), then it follows that it is afforded all of the protections granted by the PI and
the automatic stay of TEX. INS. CODE ANN. § 443.008(c), and Falcon may not foreclose its lien
without obtaining relief from the automatic stay.

V. STANDARDS FOR OBTAINING RELIEF
FROM THE AUTOMATIC STAY

28.  Tex. INS. CODE ANN. § 443.008(c) provides that the commencement of a
delinquency proceeding operates as a stay of the commencement or continuation of any action or
proceeding against property of the estate. Under TEX. INS. CODE ANN. 8443.008 (h), a “party in
interest,” may request relief from the stay:

§ 443.008. Injunctions and Orders

(h) On request of a party in interest and after notice and any
hearing the receivership court determines is appropriate, the
receivership court may grant relief from the stay of Subsection (c)
or (d), such as by terminating, annulling, modifying, or
conditioning the stay:

(2) with respect to a stay of an act against property under
Subsection (c) if:

(A) the insurer does not have equity in the
property; and

(B) the property is not necessary to an effective
rehabilitation plan.

29.  To obtain relief from the automatic stay, Falcon must prove by “clear and

convincing evidence” that Southern Star has no equity in the Collateral. Guidance has been
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provided recently in a matter referred to the Master appointed in State of Texas v. Webb County
Title & Abstract Co.; Cause No. D-1-GV-08-000050 in the 201 District Court, Travis County,
Texas. There the Master considered a case in which a bank as a secured creditor sought relief
under TEX. INS. CODE ANN. § 443.008(h) from the stay to foreclose its lien on certain real estate
which was property of the estate of Webb County. To determine whether relief from the stay
should be granted, the Master concluded that the bank creditor:

[M]ust by clear and convincing evidence prove that ‘the insurer

does not have equity in the property.” This requires a comparison

between the fair market value of the property and the amount of

secured debt against the property.” [emphasis added]. Master’s

Memorandum Recommendation, at 2.
A copy of the Memorandum Recommendation is attached hereto as Exhibit G.

30.  The master’s conclusion that “equity” must be determined by comparing “the fair
market value of the property” to the “amount of secured debt” is consistent with the Third
Circuit’s opinion in In re Indian Palms Associates, Ltd, 61 F.3d 197, 206-7 (3" Cir. 1995).
There the court said that the “classic test for determining equity under [Bankruptcy Code]8
362(d)(2) focuses on a comparison between the total liens against the property and the property’s
current value.”* See also In re Beaver Valley Builder’s Supply, Inc., 177 B.R. 507, 515 (Bkrptcy.
W.D. Pa. 1995) (the court, interpreting 8 362(d)(2) and citing Matter of Sutton, 904 F.2d 327,
329 (5™ Cir. 1990), found that “equity is the difference between the value of the property subject
to liens and encumbrances and the amount of those liens and encumbrances.”).

31. Falcon argues that the fair market value of the McAllen Real Estate is far less

than the balance due on its loan and therefore there is no equity in the McAllen Real Estate. If

1 11 U.S.C. § 362(d)(2) is the Bankruptcy Code analog of TEX. INS. CODE § 443.008(h) with similarly
worded provisions.
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there is no equity in the McAllen Real Estate, Falcon argues, then Southern Star has no right or
interest which attaches thereto because Southern Star’s right is only to collect from the excess
proceeds after a foreclosure sale and then only if it can prove that its position is superior to all
other junior lien holders. See Falcon’s Motion to Determine Equity, footnote 20. Falcon, in
effect, argues that Southern Star has no right or interest in the McAllen Real Estate unless or
until a foreclosure has occurred and excess proceeds spring forth. Falcon’s reasoning is flawed
and inconsistent with the TEX. INS. CODE ANN. § 443.004(a)(20(A) definition of property of the
estate and the protections afforded property of the estate by the Pl and automatic stay.

32.  To be clear, the right and interest the SDR claims to be property of the estate of
Southern Star is its right to pursue satisfaction of the Agreed Judgment from the equity that
exists in the non-exempt property held in the name of Ibanez or any company or business owned
or controlled by him. That right or interest arose when the Agreed Judgment was entered, and
the protections of the PI and automatic stay likewise attached to protect the value of that right or
interest from other parties with claims, including parties like Falcon with a contractual right of
foreclosure, preventing them from foreclosing unless and until that party received permission to
foreclose from the court having jurisdiction over the property of the estate. See First Southern
Properties, Inc. v. Vallone 533 S.W.2d 339 (Tex 1976). Falcon’s position that Southern Star’s
right or interest is only perfected after a sale occurs particularly if that sale is not for fair market
value, ignores the plain meaning of the TEX. INS. CODE ANN. § 443.004(a)(20)(A) definition of
property of the estate which include “inchoate” rights and denies the protections provided to
property of the estate by the PI and the automatic stay of TEX. INS. CODE ANN. § 443.008(c) to

preserve its value for the benefit of its creditors and claimants.
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33. To the extent that other law may be inconsistent with TEX. INS. CODE ANN.
Chapter 443, Chapter 443 “prevail[s]” and trumps any inconsistent law. See TeEX. INS. CODE
ANN. 8 443.002. The Texas Supreme Court routinely recognizes and upholds the authority of
the Texas Legislature to provide for specialized laws to govern the conduct and operation of
insurance receiverships because of the consistently recognized “Texas public policy” importance
of those proceedings. See e.g., Bard v. Charles R. Myers, Inc., 839 S\W.2d 791, 797 (Tex.
1992); and Langdeau v. Bouknight, 344 S.W.2d 435, 442 (Tex. 1961).

34, Falcon has failed to recognize or perhaps accept that to the extent that its
“perfection” argument and the authorities cited in support are inconsistent with Chapter 443, they
are overruled. As the United States Supreme Court held in a similar setting, insolvency “law . . .
modifies the procedural rights available to creditors to protect and satisfy their liens.” United
States v. Whiting Pools, Inc., 462 U.S. 198, 206-7 (1983) (additional citation omitted). Further,
the Vallone case holds that the rights of a contractual foreclosure rights of a lien holder is
suspended as against property of the estate until permission is obtained from the receivership
court to proceed.

35.  While Falcon’s “perfection” argument may or may not be the law outside Chapter
443, it certainly does not state the law which governs this matter.

36.  Tex. INs. CoDE ANN. § 443.004(20)(A) specifically makes “inchoate” interests
“property of the insurer” or “property of the estate.” Falcon improperly has attempted to rewrite
the statute, and read “inchoate” in the statute out of existence. “Inchoate” interests are interests
not yet “perfected,” See Pacific Indemnity Co. v. Bowles & Edens Supply Co., 290 S.W.2d 353,

357 (Tex. Civ. App. — Dallas 1956, writ ref’d n.r.e.).
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37. “Inchoate” interests or liens are interests or liens which are not “perfected” but
which are property of the estate yet Falcon argues just the contrary, seeking to stand the statute
on its head. United States v. Ray Thomas Gravel Co., 373 S.W.2d 333, 336 (Tex. Civ. App. —
Waco 1963, rev’d 0.g.) 380 S.W.2d 576 (Tex. 1964) (“whether liens created by state law are
inchoate or choate, so as to become attached for priority purposes, is tested by whether they are
perfected, i.e., they become choate when the identity of the lienor, the property subject to the
lien, and the amount are established.”). Falcon attempts to repeal the statute de facto by arguing
exactly the opposite by reference to non-receivership law. In case of conflict, Chapter 443
“prevail[s].” TeEX. INS. CODE ANN. § 443.002.

VI. DETERMINING PIECEMEAL EQUITY IS IMPROPER

38. Falcon’s attempt to split the Collateral into its constituent pieces and compare the
value of only the McAllen Real Estate against the loan balance to prove there is no equity is
similarly flawed. This request deprives Southern Star of the protections granted by the PI and
automatic stay to preserve the value of its right or interest in the Collateral.

39. A simplified example may be illustrative. Instead of the Collateral actually being
two pieces of real estate, bank stock and a title plant, the collateral in this example will be
assumed to be three dollar bills with the real estate valued at $2 and the remaining assets valued
at a total of $1. Instead of the Falcon loan being approximately $2 million and the SDR’s
judgment being approximately $1 million, the amounts of the Falcon loan will be $2 and the
SDR’s judgment will be $1. Thus, the collateral’s value is $3 and the Falcon loan totals $2,
leaving $1 in equity in the collateral to satisfy the estate’s $1 judgment. In order to protect the
$1 value in the remaining collateral in the event Falcon is permitted to foreclose on the real

estate valued at $2, Falcon must reduce the outstanding balance of its loan by the $2 fair market
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value of the real estate; otherwise the estate’s $1 of equity in the remaining collateral will be
unfairly reduced. For example, if Falcon was to bid under “fair market value” and bid $1 while
foreclosing on the $2 of collateral, the estate’s equity would be taken by Falcon and the estate
would be left with nothing.

40. In this example, if Falcon was permitted to foreclose on a portion of the collateral
without reducing its loan by the fair market value of the real estate, Falcon could then appear in
court at a second hearing arguing that “the bank still has $1 in unsatisfied loans and the
remaining collateral is only worth $1 and so there is ‘no equity’ and the stay should be lifted
again so the bank can foreclose on the remaining collateral.”

41. The example dramatically demonstrates the injustice that would result if equity is
determined by comparing the value of each piece of property making up the collateral for the
loan to the outstanding indebtedness separately rather than comparing the value of all of the
pieces of property making up the collateral to the outstanding indebtedness. Only by bundling
all of the individual pieces that make up the Collateral and only after the fair market value of
each of these pieces are determined can it be known if the value of the collateral exceeds the debt
and whether equity exists. See In re Beaver Valley Builder’s Supply, supra., at 515 (the value of
all the assets subject to the lien at issue must be included in order to determine if equity exists)
(emphasis added).

42.  Additionally, TEX. INS. CODE ANN. § 443.203 provides that the SDR may avoid
any “transfer of an interest of the insurer in property” made post-receivership and which was not
authorized by the SDR and approved by the receivership court. If the transferee gave “value”,
the transferee has a lien or may retain the interest transferred at the option of the receivership

court. To the extent a creditor bids less than the fair market value of the property at a foreclosure
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sale and/or fails to reduce the outstanding balance due on its loan by the fair market value of the
property, “value” has not been given for the transfer and the estate has been harmed by the
diminution in the value of its property.
VIl. FALCON’S BURDEN OF PROOF

43.  To obtain relief from the automatic stay, Falcon has the burden to establish
“equity” and the “fair market value” of the property by “clear and convincing evidence.” TEX.
INS. CODE ANN. § 443.008(j). The “clear and convincing” standard imposes a heavy burden. See,
e.g., Huckabee v. Time Warner Entertainment Co. L.P., 19 S\W.3d 413, 421 (Tex. 2000) (“clear
and convincing evidence” is a “heightened evidentiary standard”); Price v. Lewis, 45 S.W.3d
215, 218 (Tex. App.—Houston (1st Dist.) 2001) (under the clear and convincing evidence
standard, the “burden is a heavy one,” requiring “more proof than the preponderance of the
evidence standard in ordinary civil cases.”).

VIIl. RESPONSE TO FALCON'’S OBJECTIONS

44, Falcon complains that the SDR did not sue Falcon nor served it notice that its
rights, including pre-receivership contractual rights to foreclose on the McAllen Real Estate,
would be adjudicated in the receivership proceeding thereby denying it its due process rights
guaranteed by the United States Constitution and the Texas Constitution. Falcon is correct that it
has not been sued in this receivership and if by served it means that no process server has
appeared at its door and formally served it with the Pl it is also correct. However, if Falcon
means that its first notice of the SDR’s positions as set forth in this response and its Motion to
Enforce the Order of Reference came in a recent “informal telephone conversation” it has either
failed to read the SDR’s pleadings and briefing in the Ibanez Litigation or to understand their

plain meaning.

Response to Falcon’s Motion to Determine Equity in Real Estate,
Or in the Alternative, Motion for Relief from Automatic Stay Page 14



45, Nevertheless, the Texas Supreme Court addressed this issue in Vallone, where it
pointed out that whether or not a third party was aware of the receivership proceeding, its
contractual rights to foreclose its lien against real property were suspended until it obtained
consent of the receivership court to exercise those rights. Therefore, no rights of Falcon, due
process or otherwise have been denied by the receivership proceeding.

46. Falcon also argues that because TEX. INS. CODE ANN. 8 443.155 provides for
notice of the receivership to be given to all creditors and because it was never given notice it is
not a creditor of the estate and Southern Star has no property right in the McAllen Real Estate.
Besides the circularity of the argument, it seems inconceivable at this point in time that Falcon
still maintains it is unaware of the Southern Star receivership proceeding. The Vallone opinion is
dispositive on this point also.

47.  Additionally, Falcon argues that the SDR elected its forum for the determination
of Falcon’s rights by filing suit against Ibanez and seeking the TRO, and complains that the SDR
now seeks to force Falcon to get relief from the TRO in both the Ibanez Litigation and in the
receivership proceeding. Falcon does not explain how filing suit against Ibanez was an election
of a forum to determine Falcon’s rights when the SDR did not make Falcon a party defendant
and Falcon’s presence in that proceeding is by its own intervention. Neither does Falcon
understand the SDR’s position regarding the respective authorities of the Ibanez Court and this
receivership court.

48. Falcon appears to argue that that the SDR’s decision to file the Ibanez Litigation
and to seek a TRO was somehow not only an election of forum but also a waiver of the rights,
procedures and protections provided by the Pl and TEX. INs. CoDE Chapter 443 for the protection

of Southern Star and its property, creditors and claimants. Falcon is incorrect on both counts.
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49. The P1 vests title to all property of Southern Star, including “all rights, claims or
causes of action belonging to Defendant” in the SDR, and the SDR is authorized to “file,
prosecute, defend, or settle any action as he deems necessary, including any action to enforce”
the PI. TEX. INS. CODE ANN. § 443.154(l) authorizes the SDR “to prosecute and institute in the
name of the insurer or in the liquidator’s own name any and all suits and other legal proceedings,
in this state or elsewhere”. TeEX. INS. CODE ANN. § 443.154(m) authorizes the SDR to “prosecute
any action or the public against any person”. TeX. INS. CODE ANN. § 443.008(a) provides that
the receivership court can issue “any order, process, or judgment, including stays, injunctions, or
other orders, as necessary or appropriate to carry out the provisions of this chapter”.
Importantly, TEX. INS. CODE ANN. § 443.008(b) provides that:

This chapter may not be construed to limit the ability of the

receiver to apply to a court other than the receivership court in

any jurisdiction to carry out any provision of this chapter or for the

purpose of pursuing claims against any person. (emphasis

added).
TEX. INS. CODE ANN. 8§ 443.001(d) provides that all of powers and authority of the SDR under
Chapter 443 are cumulative “to all powers and authority that are available to a receiver under law
other than this chapter.” Finally, the court in English Freight Co. v. Knox, 180 S.W.2d 633, 640
(Tex.Civ.App.-Austin 1944, writ ref’d w.o.m.) acknowledged the propriety of the receiver of an
insolvent insurance company “to maintain and defend actions involving acts done in fraud of
creditors.”

50.  The SDR filed the Ibanez Litigation to recover on behalf of Southern Star and its
creditors and claimants for the damages caused by Ibanez’ wrongdoing. The SDR pursued and

obtained a TRO from the Ibanez Court as it is authorized and empowered by TEX. INS. CODE

ANN. § 443.008(b) to do “for the purpose of pursuing claims against any person.” Falcon cites
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no authority for its proposition that the SDR’s exercise of rights and authorities granted in the PI
and TeX. INs. CoDE Chapter 443 can constitute a selection of forum, an election of remedies or a
waiver of the receivership court’s exclusive jurisdiction over property of the estate or its
authority to modify the automatic stay against property of the estate. In fact, Texas authority
exists for the exact opposite proposition that pursuing collection of a debt owed to the insolvent
insurer in a court other than the receivership court does not vitiate the injunctive orders of the
receivership court. See Bard v. Charles R. Meyers Insurance Agency, 839 S.W. 2d 791, 796-797
(Tex. 1992) (the court held that the act of a receiver of a Vermont domiciled insolvent insurance
company in filing suit in Texas to collect premium due from an agent did not invalidate the
Vermont court’s injunction barring the agent from asserting a counterclaim against the receiver).
The court in Bard held that the agent could only assert his claim in the VVermont receivership
proceeding, and concluded that the same result would have occurred under Texas law, citing a
provision in a prior Texas receivership statute very similar to TEX. INS. CODE ANN. § 443.008(a).

51. Falcon complains that the SDR now seeks to force Falcon to get relief from the
TRO in both the Ibanez Litigation and in the receivership proceeding. Falcon has confused the
SDR’s position.

52. In its pleadings and briefing on this point in the Ibanez Litigation, the SDR has
consistently maintained that the receivership court has exclusive jurisdiction over property of the
estate and that only the receivership court can lift the automatic stay upon a finding by clear and
convincing evidence that there is no equity in the entire Collateral making up the security for
Falcon’s loan. To obtain a declaration by a court confirming its rights to foreclose on the
McAllen Real Estate, Falcon must obtain relief from both the TRO and the automatic stay.

While the Ibanez Court may grant relief from the TRO, only the receivership court may grant
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relief from the automatic stay against property of the estate of Southern Star because it retains
exclusive jurisdiction over property of the estate. Just as Falcon has the right to assert and
pursue the remedies it is entitled to under the law, so is the SDR entitled to assert its rights and

pursue its remedies.

53. TEX. INS. CoDE Chapter 443 sets out a comprehensive plan for the administration

of receivership proceedings:

[A]s part of the regulation of the business of insurance in this state
because proceedings in cases of insurer insolvency and
delinquency are deemed an integral aspect of the business of
insurance and are of vital public interest and concern. TEX. INS.
CoDE § 443.001(e)(7).

54.  Texas courts have recognized the importance of this comprehensive approach,
particularly in the area of claims against and protection of property of the estate.

55. In upholding the validity of a prior version of the receivership statute, the court in
Langdeau v. Boatknight, 344 S.W.2d 435, 442, (Tex. 1961) noted the unique nature of the laws
pertaining to the liquidation of insurance companies and said:

Due to the character and extent of the insurance business; the fact
that it affects the public interest, and the fact that the State, acting
through the Legislature, has seen fit to regulate the insurance
industry in great detail; the extent of injury which can result from
insolvent insurance companies doing business or liquidating except
under state supervision; the enormous expense involved in
unregulated liquidation and the necessity for a fair and impartial
handling of liquidation in order to recover the highest possible
maximum of assets for distribution to creditors and policyholders,
we hold that ...

56. In Bard, the court pointed out that the provision under a prior Texas receivership
statue that authorized the receivership court to issue additional injunctions barring suits being

filed by claimants elsewhere “recognized the benefit, if not the practical necessity, of requiring
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that all claims against an insolvent insurer’s estate be adjudicated in the receivership proceedings
to ensure a fair and consistent treatment of all claims”. Id.

57. Falcon’s suggestion that the SDR has elected its remedy and waived the
protections provided by the Pl and TEX. INS. CODE Chapter 443 is clearly incorrect and contrary
to the public policy of this state.

58. Falcon also asserts that any property interest that is property of the estate is
derivative of the property rights of Southern Star and in Footnote 21 of its motion seems to be
arguing that property of the estate includes only property in which Southern Star would have “a
right, title or interest” sufficient to pass title to. Falcon cites language used in a quit claim deed,
noting that the phrase “right, title and interest” does not convey the property but only whatever
right, title and interest the grantor had in the property. Falcon then cites Farmers Bank v. March
(In re March), 140,B.R. 387 (E.D.Virginia 1992) aff’d 988 F.2d 498 (4™ Cir. 1993) for the
proposition that while a debtor’s junior liens in real estate are property of the estate, the real
estate itself was not included in the estate. Falcon concludes that its argument that only property
in which Southern Star owns a right, title and interest can be property of the estate “is analogous
to a debtor who is a partner in a partnership — the debtor’s interest in the partnership is part of the
bankruptcy estate, but the partnership property is not.” Falcon cites the decision in In re
Madden, 153 B.R. 119, 122 (Bkrtcy.E.D.N.Y. 1993) which held that the debtor’s estate did not
include property owned by the partnership because the partner/debtor does not have the right to
assign specific partnership property to the debtor’s creditor.

59.  While the SDR does not agree that property of the estate is limited to only
property in which Southern Star holds a fee simple title and therefore has a right to convey or

transfer such title, Falcon’s argument is not relevant. The SDR is not asserting that the Collateral
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is property of the estate of Southern Star. Rather, the SDR asserts that as a result of the Agreed
Judgment, Southern Star has the right to satisfy its judgment from the equity that exists in the
Collateral. That right is property of the Southern Star estate and its value is protected by the
TRO issued by the Ibanez Court pursuant in part to TEX. INS. CODE ANN. § 443.008(b), the PI
issued by this Court in this proceeding, the automatic stay of TEX. INS. CODE ANN. 8§ 443.008(c)
and the post-receivership transfer for value provisions of TEX. INS. CODE ANN. 8 443.203 unless
and until Falcon obtains relief from the TRO and the automatic stay. The cases Falcon cites in
support of its interpretation of the definition of property of the estate support, rather than refute
the SDR’s position.
IX. CONCLUSION
60. TEX. INS. CoDE CHAPTER 443 provides many protections to the insolvent estate,

its property and the creditors and claimants of the estate. Its stated purpose is to protect the
interests of “insureds, claimants, creditors and the public generally” by among other things:

(7) providing for a comprehensive scheme for the receivership of

insurers and those subject to this chapter as part of the regulation

of the business of insurance in this state because proceeding in

cases of insurer insolvency and delinquency are deemed an integral

aspect of the business of insurance and are of vital public interest

and concern. TEX. INS. CODE § 443.001(e)(7).
The stated purpose of TEX. INS. CODE CHAPTER 443 distinguishes this case from an ordinary
foreclosure action. In the latter case, usually the only party injured is the borrower who must
assume substantial if not sole responsibility for his situation. On the other hand, in this case, we
have innocent parties who have already been injured and who risk being damaged further if

Southern Star’s interest in the equity in the Collateral is not afforded the protections mandated by

statute. Falcon’s frustration with the conflict it sees between the receivership world and the legal
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world that it is familiar with is obvious. To the extent there is conflict, “the insurer receivership
laws prevail”. TEX. INS. CODE ANN. § 443.002.

61. Falcon’s loan is secured by three pieces of property which together form the
Collateral for its loan. The equity remaining in that Collateral is determined by comparing the
total fair market value of each piece of the Collateral to the amount of the debt against the
secured property. That equity, and Southern Star’s interest in that equity, is property of the
estate of Southern Star. The Southern Star receivership court has exclusive jurisdiction over
property of the estate. Falcon is restrained by the TRO issued in the Ibanez Litigation from
conducting a foreclosure sale. Falcon is also enjoined by the PI, stayed by TEX. INS. CODE ANN.
8 443.008(c) and prohibited by the holding in Vallone from conducting a foreclosure sale unless
and until it obtains relief pursuant to TeEX. INS. CODE ANN. § 443.008(h) and (j). Falcon is
prohibited by TEX. INS. CODE ANN. 8 443.203 from a post-receivership sale of the property that
does not produce “fair” value for Southern Star’s interest in the property.

62. The SDR recognizes that ultimately the Collateral must be sold, through
foreclosure or otherwise, in order for Falcon and Southern Star to collect on their respective
interests in the Collateral and the equity in the Collateral. Any such sale, however, must be done
in a way that obtains fair value for each piece of the Collateral and the appropriate corresponding
reductions to Falcon’s loan balance to preserve and protect the equity in the Collateral. This
same result could also be achieved if Falcon would reduce its loan balance by the fair market

value of the McAllen Real Estate.
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PRAYER
63. WHEREFORE PREMISES CONSIDERED, SDR requests that the Court deny
Falcon’s Motion to Determine Equity and grant such other and further relief to which SDR may

be entitled, whether at law or in equity.

Respectfully submitted,

BRIAN E. RIEWE, P.C.
4408 Spicewood Springs Rd.
Austin, Texas 78759
Telephone: 512/236-9955
Facsimile: 512/236-9966

Brian E. Riewe
By:

BRIAN E. RIEWE
State Bar No. 16915600

GREGORY C. DOUGLASS
State Bar No. 06049200

RICHARDS RODRIGUEZ & SKEITH, LLP
816 Congress Ave., Suite 706

Austin, Texas 78701

Telephone: 512/476-0005

Facsimile: 512/476-1513

DANIEL RICHARDS
State Bar No. 00791520
CLARK RICHARDS
State Bar No. 90001613
CASEY BELL

State Bar No. 24012271

Attorneys for the Special Deputy Receiver

Response to Falcon’s Motion to Determine Equity in Real Estate,
Or in the Alternative, Motion for Relief from Automatic Stay Page 22



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been served on all
interested parties in accordance with the Texas Rules of Civil Procedure and TEX. INS. CODE ANN. 8§

443.007(d) this 25th day of March 2011.

Mr. Tom Collins, Special Master

by serving his Docket Clerk, Ms. Jean Sustaita
Texas Department of Insurance

333 Guadalupe, Tower I1l, 5th FI., MC-305-1D
Austin, Texas 78701

Email: jean.sustaita@tdi.state.tx.us

Ms. John Walker

Ms. Leanne Layne

Ms. Rachel Giani

Texas Department of Insurance
P.O. Box 149104

Austin, Texas 78714

Email: john.walker@tdi.state.tx.us
Email: leanne.layne@tdi.state.tx.us
Email: rachel.giani@tdi.state.tx.us

Ms. Karen Pettigrew, Asst. Attorney General
Attorney General's Office — Financial Litigation
P.O. Box 12548

Austin, Texas 78711-2548

Email: karen.pettigrew@oag.state.tx.us

Ms. Sharon Williams

United States Department of Justice
P.O. Box 875, Ben Franklin Station
Washington, DC 20044-0875
Email: sharon.williams@usdoj.gov

Mr. James E. Davis, Atty for Southern Star Title
Locke, Lord, Bissell & Liddell, L.L.P.

100 Congress Avenue, Suite 300

Austin, Texas 78701

Email: jdavis@lockelord.com

Mr. Bruce McCandless

Mr. Burnie Burner

Mitchell, Williams, Selig, Gates & Woodyard
106 E. 6th Street, Suite 300

Austin, Texas 78701

Email: bmccandless@mwlaw.com

Email: bburner@mwlaw.com

Mr. Randall W. Hill

Hill & Villarreal, P.C.

719 S. Shoreline, Suite 300
Corpus Christi, Texas 78401
Email: rhill@hvlegal.com

Mr. Darryl Lemke

Bank of South of Texas

506 E. Dove Avenue

McAllen, Texas 78504

Email: darryl.lemke@bankofsouthtexas.com

Mr. Roy Ibanez, Pro Se

2400 Dorado Dr.

Mission, Texas 78753

Email: ribanez0372@gmail.com

Mr. Daniel Richards

Mr. Casey Bell

Richards Rodriguez & Skeith, LLP
816 Congress Ave., Suite 706
Austin, Texas 78701

Email: drichards@rrsfirm.com
Email: chell@rrsfirm.com

Email: cclark@rrsfirm.com

Ms. Alison White Haynes, Atty-Falcon Intl Bank
Trevino, Vallas Haynes, LLP

6909 Springfield Ave., Suite 200

Laredo, Texas 78041

Email: AHaynes@tvhlawfirm.com

Mr. Terry Scarborough, Atty-Falcon Intl Bank
Hance Scarborough

111 Congress Ave., Suite 500

Austin, Texas 78701

Email: tscarborough@hslawmail.com

Email: jblair@hslawmail.com

Brian E. Riewe

Brian E. Riewe



EXHIBIT A - Page 1 of 2



EXHIBIT A - Page 2 of 2



EXHIBIT B - Page 1 of 5



EXHIBIT B - Page 2 of 5



EXHIBIT B - Page 3 of 5



EXHIBIT B - Page 4 of 5



EXHIBIT B - Page 5 of 5



ROGELIO IBANEZ

Page 1
NO. D-A-G-09-002120

JENNIFER RAMSEY, PC AS * IN THE DISTRICT COURT OF
SPECIAL DEPUTY RECEIVER OF *
SOUTHERN STAR TITLE COMPANY, *
LLC *
*
VS. * TRAVIS COUNTY, TEXAS
*
*

ROGELIO "ROY"™ IBANEZ 419TH JUDICIAL DISTRICT

B R e e e R e R R e e R R R R R R R e e

ORAL DEPOSITION OF
ROGELIO "ROY"™ IBANEZ

FEBRUARY 3, 2010

B R R e R e e R e S R R e e R e R R R AR R e

ORAL DEPOSITION of ROGELIO "ROY'™ IBANEZ, produced as
a witness at the instance of the Special Deputy Receiver,
and duly sworn, was taken in the above-styled and
numbered cause on the 3rd day of February, 2010, from
10:07 a.m. to 3:06 p.m. before Carolyn Newman, CSR in and
for the State of Texas, reported by oral stenography at
the offices of Ellis, Koeneke & Ramirez, L.L.P.,
1101 Chicago, Mcallen, Texas, pursuant to the Texas Rules
of Civil Procedure and the provisions stated on the

record or attached hereto.
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Page 2

APPEARANCES

FOR JENNIFER RAMSEY, PC AS SPECIAL DEPUTY RECEIVER
OF SOUTHERN STAR TITLE COMPANY, LLC

Mr. Gregory C. Douglass
BRIAN E. RIEWE, P.C.

4408 Spicewood Springs Road
Austin, Texas 78759

FOR THE DEFENDANT ROGELIO '"ROY'"™ IBANEZ

Mr. Jaime Aranda

ELLIS, KOENEKE & RAMIREZ, L.L.P.
1101 Chicago

McAllen, Texas 78501

FOR THE INTERVENOR FALCON INTERNATIONAL BANK

Ms. Rebecca G. Marroquin

TREVINO, VALLS, HAYNES, LLP

6909 Springfield Avenue, Suite 200
Laredo, Texas 78041
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Page 57

of the Southern Star Title escrow account, correct?
A. On the advice of counsel, 1 plead the Fifth.
MR. DOUGLASS: Would you mark this as the
next exhibit?
(1banez Exhibit 28 marked)

Q.- (BY MR. DOUGLASS) Let me show you Exhibit 28.
Can you i1dentity Exhibit 287

A. No.

Q- But you signed Exhibit 28, correct?

A. On the advice of counsel, 1 plead the Fifth.

Q. Why did you transfer almost $34,000 out of the
Southern Star Title escrow account on August 4th, 20087

A. On the advice of counsel, 1 plead the Fifth.

Q. On August 4th, 2008, almost $34,000 was
transferred to Santo Andrei, correct?

A I don™"t know.

Q. Are you aware of any papers, books, or records
of Southern Star Title that would suggest that on
August 4th, 2008, $33,821 was not transferred from the
Southern Star Title escrow account to Santo Andrei?

A. On the advice of counsel, 1 plead the Fifth.

Q. Now, you own Santo Andrei, correct?

A. Yes.

Q. And this $33,821 was -- was used for your

personal obligations, correct?

EXHIBIT C - Page 3 of 8




© 00 N oo g b~ w N P

N DN N N NN B P P PP PP PR
oo A W N P O © 0O N O OO W N +—, O

ROGEL10 IBANEZ

Page 80
A. Page 16 is the first Settlement Statement. It

appears to be 3.25 acres out of Lot 1, Block 8, Steele &
Pershing. Page 29 1s the second Settlement Statement and
it appears to be 4.204 acres out of Lot 1, Block 8,
Steele & Pershing. Page 22 is the third Settlement
Statement which is 1 acre out of Lot 1, Block 8, Steele &
Pershing, and then there®"s page 25 which i1s a fourth
Settlement Statement which is 75 feet out of Lot 1,
Block 8, Steele & Pershing.

Q. Okay. Is the seller with respect to all of
those Settlement Statements the same entity?
Yes.

And the seller i1s Santo Andrei?

> O r

Limited.

Q. Limited. And that"s a company that you own and

operate.
A. Yes.
Q. And is the buyer the same with respect to all

the Settlement Statements?

A. Yes.

Q. All right. 1Is this a sale that you negotiated
yourself?

A. Yes.

Q. Okay. And let me invite your attention to
page 3 of Exhibit 43.
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Page 104
companies have assets at this time?
A. The Santo Andrei Real Estate.
Q. What assets does Santo Andreil Real Estate have?
A. It"s got that lots in Bella Vista Subdivision

and that"s the property that"s subject to Inter National

Bank®"s lien.

Q. And -- and how did you -- 1 didn"t hear --

A. It"s —- 1t"s a subdivision --

Q. -- what you said. How did you describe the
property?

A. It"s a subdivision called Bella Vista and
there"s -- there"s lots that have -- you know, we"ve been

continuously selling, and that also has another tract of
land which is six acres which acts as the second lien on
that Inter National Bank loan.

Q. Does Santo Andrei Real Estate have any other
property or assets?

A. No. Those are the only two.

Q What other entities have any assets?

A Those are the only two.

Q- The two Santo Andrei entities?

A (Moving head up and down)

Q. What -- what assets does Matico Investments or
Matico Real Estate or Matico Properties have?

A. They are the general partners to -- Santo Andrei
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IS Matico. Matico Real Estate is the general partner to
Santo Andrei Real Estate. Matico Investments is the
general partner to Santo Andrei Investments.

Q. Did the Matico entities have any assets separate
from Santo Andrei?

A. No. They only own a one percent interest iIn the
limited partnership.

Q. And the Pediatric Health entities, are they

operating, generating any income?

A. Nope.

Q. What about Procare?

A. That"s sold.

Q. When was i1t sold?

A. Oh, I don"t remember, a couple of years ago.
Q. What about Rapid Cash Pawn?

A. No, no assets.

Q. Did you have an ownership iInterest In Southern
States Gas Company?

A. No, no.

Q. Did you have an affiliation with Southern States
Gas Company?

A. No. 1 believe that"s a company 1 set up and 1
was listed as -- as the general partner -- as the
registered agent, but, no, | never had an interest in

Southern States Gas. That would be one of Dustin®s --

EXHIBIT C - Page 6 of 8




EXHIBIT C - Page 7 of 8



EXHIBIT C - Page 8 of 8
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No. D-1-GN-09-002120

JENNIFER RAMSEY, PC

AS SPECIAL DEPUTY
RECEIVER OF SOUTHERN
STAR TITLE COMPANY, LLC

419TH DISTRICT COURT

VS. OF

$ Ok %k b % F

ROGELIO “ROY” 1BANEZ TRAVIS COUNTY, TEXAS

ORAL DEPOSITION OF

ALMADELIA GONZALEZ

February 4, 2010

Oral deposition of ALMADELIA GONZALEZ, produced
as a witness at the instance of the Special Deputy
Receiver, and duly sworn, was taken in the above-
styled and numbered cause on the 4th day of February,
2010, from 10:29 a.m. to 11:06 a.m. before GERALD
SMITH, CSR in and for the State of Texas, reported by
oral stenography at the offices of Ellis, Koeneke &
Ramirez, 1101 Chicago, McAllen, Hidalgo County,
Texas, pursuant to the Texas Rules of Civil Procedure
and the provisions stated on the record or attached

hereto.
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APPEARANCES
FOR THE PLAINTIFF, JENNIFER RAMSEY, PC AS
SPECIAL DEPUTY RECEIVER OF SOUTHERN
STAR TITLE COMPANY, LLC:

MR. GREGORY C. DOUGLASS
Brian E. Riewe, P.C.

4408 Spicewood Springs Road
Austin, Texas 78759

FOR THE DEFENDANTS, ROGELIO “ROY” IBANEZ:

MR. JAIME ARANDA

Ellis, Koeneke & Ramirez
1101 Chicago

McAllen, Texas 78501

FOR THE INTERVENOR, FALCON INTERNATIONAL BANK:

MR. REBECCA G. MARROQUIN
Trevino, Vallas, Haynes, LLP
6909 Springfield Ave., Suite 200
Laredo, Texas 78041
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(Exhibit No. 53 was marked.)

Q (Mr. Douglass) Let me show you what has
been marked In this case as Exhibit 53.

A It is another check from the IOLTA account,
the law firm, Santo Andrei, for 7,400, for sale
proceeds.

Q Okay. Did you prepare that check?

A Yes, 1 did.

Q Was the $7,400 reflected on Exhibit 53 truly
proceeds of a sale?

A No. How do I know that? Easily. On the
memo, if 1t was an actual closing, they would have
the file name, and who was the seller and the buyer.
In this case, there’s only sale proceeds.

Q Okay. And what was the -- who asked you to
prepare that check?

A Mr. Roy Ibanez.

Q And what was the purpose of that check?

A It was to go Into Santo Andrei, Ltd. to
maybe -- 1 don’t know, specifically. Usually, it
would be to cover certain checks that are coming in
his personal account, which Is Santo Andrei.

Q Okay. Who signed that check?

A Mr. Roy Ibanez.

Q Do you recognize his Sign%%%ﬁﬁ&TD-F@geSofG
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deposition officer at the time said testimony was
taken, the following includes counsel for all parties
of record:

FOR THE PLAINTIFF, JENNIFER RAMSEY, PC AS
SPECIAL DEPUTY RECEIVER OF SOUTHERN
STAR TITLE COMPANY, LLC:
MR. GREGORY C. DOUGLASS
Brian E. Riewe, P.C.
4408 Spicewood Springs Road
Austin, Texas 78759

FOR THE DEFENDANTS, ROGELIO “ROY” IBANEZ:
MR. JAIME ARANDA
Elllis, Koeneke & Ramirez
1101 Chicago
McAllen, Texas 78501

FOR THE INTERVENOR, FALCON INTERNATIONAL BANK:
MR. REBECCA G. MARROQUIN
Trevino, Vallas, Haynes, LLP
6909 Springfield Ave., Suite 200
Laredo, Texas 78041

I further certify that I am neither counsel for,
related to, nor employed by any of the parties or
attorneys in the action in which this proceeding was
taken, and further, that 1 am not financially or
otherwise interested in the outcome of the action.

Further certification requirements pursuant to
Rule 203 of TRCP will be certified to after they have
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Filed in The District Court
of Travis County, Texas

07 152000 TR

NO. D-1-GV-08-000050 b
At "“‘) M
THE STATE OF TEXAS § IN THE DISTRICMGWEWende Clerk
§
V. § TRAVIS COUNTY, TEXAS
§
WEBB COUNTY TITLE §
& ABSTRACT COMPANY, INC. § 201* JUDICIAL DISTRICT

MEMORANDUM RECOMMENDATION

(International Bank of Commerce Motion for Relief from Automatic Stay)

International Bank of Commerce (“IBC”) is a secured creditor in this case. IBC
holds a real estate lien note dated December 6, 2006, and the lien applies to the building
in Laredo, Texas out of which the insurer Webb County Title & Abstract Company, Inc.
conducted its business prior to being placed in the instant receivership and liquidation
proceeding by the Texas Department of Insurance. The building, although secured by
and subject to IBC’s lien, appears to be the only major rcmaining hard asset in this Estate.

In the absence of judicial permission, IBC is st::yed by TEX. INS. CODE
§ 443.008(c)(4) from enforcing its lien rights against the property. IBC by its motion
seeks an Order lifting the automatic stay so that it may cnforce its lien. :

1. Status of the Estate and its Computer System. 12C’s motion is challenging in part
because this Estate has special challenges:

1. As notcd above, at this time it appears that the Estate has no real hard assets
other than the building on which IBC possesses the lien, and the approximate
$5,000 per month in rent paid by the building’s sole tenant to the Estate. The
tenant occupies approximately half the space, and the other half is not rented
and therefore empty. The Estate generally is using the rental income each
month to maintain and support the building and its obligations under the lease
to its one tenant.

2. In the absence of any monies or other assets, the Estate is operating off of
periodic loans from the Abandoned Property Fund.

3. One real dilemma involving the building is the Webb County computer
system that has on it records of the company. The computer system, called an
AlMs system, is, according to the Special Deputy Receiver’s primary
representative Susan Salch (“SDR”), a very old system. Incredible as it
sounds, the SDR crcdibly reported at the hearing on IBC’s motion that her IT
subcontractor has told her that if the computer system is turned off to be
moved out of the building, it may not come back on with accessible data. And
it appears from the SDR’s testimony that, were the AIMs system unplugged
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and later unable to work, it would be very expensive to purchase the software
that would be necessary to read the data off of the back-up hard drives. Thus,
the computer and its records presents a special, hard-to-solve challenge. '

2. Legal Requirements for Lifting the Stay, Section 443.008(h) sets forth the
standards for a Court to grant relief from the stay. IBC as the moving party has the

burden under Subsection (j) of proving each issue by clear and convincing evidence.

Section 443.008(h)(1) provides for relief from the stay “for cause as described by
Subsection (@).” IBC does not come within the descriptions of “cause” set forth in

Subsection (i).

Section 443.008(h)(2) is the applicable provision here because it relates to a stay
of an act against property, which would include IBC’s request to enforce its lien rights
against the property. IBC must by clear and convincing evidence prove that “the insurer
does not have equity in the property.” This requires a comparison between the fair
market value of the property and the amount of secured debt against the property.

3. Analysis of the Equity Question. IBC introduced through its appraiser Scott Speck

an appraisal of the property as of January 20, 2009, for a fair market value of
$1,260,000.00. Mr. Speck made certain assumptions regarding occupancy, etc., that are
more optimistic than the present reality. Nevertheless, the $1,260,000.00 is the only
definitive proof of value in the record.

IBC in October, 2008, filed a Proof of Claim in this proceeding (not yet acted
upon by the SDR) in the amount of $1,104,597.06. IBC asserts that this $1,104,597.06
figure reflects the amount owed on the underlying note secured by the building as of the
date this insolvency proceeding was filed. If this is the relevant debt figure to compare
with the building’s value (and the SDR so argues), than there is equity in the property
based on the $1.26 million value, and the motion should be denied.

IBC of course contends that the relevant debt figure for comparison purposes
must also include(calculated as of June 9, 2009) the additional accrued interest
($117,610), late charges ($13,875.00), unpaid taxes, penalties and interest ($114,714.87)
and attorney’s fees (832,453.00), and a continuing per diem of approximately $170.00
per day. IBC thus argues that this results as of June 9, 2009, in a total debt figure of
$1,276,743.00---or slightly more (approximately $17,000 more) than the $1,260,000.00
fair market value of the property.

The parties argue at length as to whether these additional amounts are properly
included in the debt calculation or not. There is no clear guidance in the Insurer
Receivership Act. Like most issues under the Act, the legal questions raised in the

_parties’ briefing are of first impression because there are no case authorities addressing
these issues. The federal Bankruptcy Code may be useful by analogy and IBC has cited
to certain federal case authorities speaking to the manner of calculating debt (and post-
petition accruals) in bankruptcy proceedings. However, the Bankruptcy Code may differ
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in substance from the provisions in the Insurer Receivership Act such that guidance from
that source may not be appropriate---or it may.

For now, the Master’s analysis is as follows: If IBC is correct that its $1,276,743
debt calculation should be used, resulting in a lack of equity of approximately $17,000.00
as of June, 2009, or approximately $30,000.00 as of the present time using IBC’s per
diem figure, this results in a margin that is too small to prove “no equity” by the stringent
“clear and convincing evidence” standard required by the statute. There are many
variables here, and a margin of 2-3% at this time based upon the evidence adduced at the
hearing simply is too close to warrant lifting the stay as to the building in this particular

Estate.

4. Special Status of IBC as a Secured Creditor. A secured creditor has special rights

not to be taken lightly in a receivership proceeding. Here, while not pointing blame
because this is a very difficult receivership to move forward given the absence of any
non-secured assets/money, the fact remains that IBC as a secured creditor with
substantial rights in the building has sat for almost two years with no meaningful action
taken by the Estate with regard to its secured claim or its security for its unpaid claim. Its
POC, a year old, has not been acted upon by the SDR. The amount owed IBC, whether
secured or unsecured, continues to grow. The building is 50% occupied. The SDR is
using rents that are subject to IBC’s security agreement to maintain the building, ctc. (as
permitted by Section 443.260(i)), but is not providing to IBC any detailed accounting of
the rental income received and the building-related use of such income. There is no
marketing plan to sell the building so that IBC’s security can be liquidated and its secured
debt paid down or off. The Special Master is not awarc of the SDR’s intentions with
regard to its compliance with Section 443.260(a). F inally, the SDR just prior to the
hearing sent a demand letter to IBC regarding a potentizl claim in order to set up a “set-
off” argument at the hearing, but no formal claim ever has been filed against IBC during
the pendency of this receivership.

Thercfore, although IBC’s request to lift the stay is denied at this time, substantial
progress now must be made on all fronts to liquidate IBC’s claim consistent with Section

443.260(a).
5. Recommcnded Course of Action.

a. The Special Master recommends that IBC’s motion to lift the stay be denied at
this time.

b. This matter is set for further hearing before the Special Master on January 25,
2010, at 2:00 p.m. The matters to be considered at the hcaring are set forth in sub-parts

(c.) and (d.) below.

c. The Special Master is mindful that as interest and other amounts continue to
accrue or be incurred, the differential may become substantial enough to warrant a “no
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equity” finding if it later is determined that IBC is correct in its legal arguments. In
addition, the IBC appraiser used some overly-optimistic assumptions such that the true
fair market value of the property determined anew under current economic conditions in
general and as to the building in particular might very well be less than Mr. Speck’s prior
opinion as to value. This could result, depending on any new opinion as to value, in a
“no equity” determination even if the SDR’s arguments are sustained that the relevant
debt number is the number as of the date of receivership filing without any post-

receivership accruals or additions.

Thergfore, IBC will be afforded the opportunity at the January 25, 2010 hearing to
present evidence of an updated appraisal and its expert’s updated opinion of the
building’s fair market value under current conditions. The Master also will consider any

evidence from the SDR as to fair market value.

In addition, regarding the legal issues raised by the parties as to how to calculate
the debt element of the equity analysis, the Special Master requests further briefing from
both parties (1) as to how the debt-calculation issues present here have been resolved in
the federal bankruptcy context and whether or not an analogy to the Bankruptcy Code for
guidance is warranted or not; and (2) a discussion of any legislative history, if any,
relating to the calculation of debt under Section 443.008(h)(2)(A), with each side to file
initial briefs on or before January 8, 2010, and responses on or before January 20, 2010.

d. Based on the above, the Special Master further expects that the SDR will have
substantially moved forward or accomplished the following by the January 25, 2010

hearing:

(1) That the SDR has processed and allowed or disallowed IBC’s Proof of Claim,
unless the SDR has good reason why such has not occurred.

(2) That if the SDR intends to assert any formal claim against IBC, that such claim
formally has been asserted and filed of record (the Master taking no position on the
merits or not of any such claim).

(3) That the SDR continues to use rental income from the building as necessary to
preserve and maintain the building and in order to comply with the terms of the
existing lease. If any funds remain after all such expenditures on a monthly basis,
such funds should be maintained in trust for possible future distribution to IBC. The
SDR further should provide to IBC on a monthly basis an accounting of all income
received from the building and all expenses paid by the SDR out of such income.

(4) That the SDR continues to maintain adequate and suitable insurance on the
building.

(5) That the SDR has solved the problems posed by the computer system. The
Special Master appreciates the special problems presented by the computer system on
site. However, Section 443.008(h) does not allow the Court to deny IBC’s motion to

4
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lift the stay simply because the computer system may be necessary to an effective
liquidation and cannot be unplugged. Moreover, a stalemate regarding IBC’s security
cannot continue to exist because the computer system cannot be unplugged for fear of
losing data. No matter how untenable, that problem needs to be solved now on some

basis.

(6) That the SDR has commenced steps to actively market and sell the property,
preferably in coordination with IBC as the secured creditor on the property.

The 'status on all these fronts plus any updated value analyses and the briefing
requested herein will be considered at the further hearing on January 25, 2010, on IBC’s

motion to lift the stay.

SIGNED this [5 day of October, 2009. %L M

Tom Collins, Special Master
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